WRITING IT RIGHT

Legal Writing:

Sense and Nonsense

By Douglas E. Abrams

In 1992, the Sierra Club estimated
that the average California lawyer
used a ton of paper each year, a hefty
pile indeed in a state that had about
137,000 lawyers.! The environmen-
tal group urged the state’s Judicial
Council to enact a rule requiring use
of recycled paper in documents filed
in the courts, a move that the group
estimated would save more than 6,000
trees annually.?

Two days later, a Los Angeles Times
reader penned a letter-to-the-editor
with a one-sentence solution of his
own. “If the Sierra Club would like
to save whole forests rather than just
a few thousand trees,” he wrote, “I
suggest that they encourage lawyers to
use plain English.””

The letter writer was David Mel-
linkoff, professor emeritus at the
UCLA School of Law and the ac-
knowledged dean of the legal profes-
sion’s Plain English movement.* His
classic 1963 book, The Language
of the Law, traced the development
of legal language since pre-Norman
times and earned a place alongside
H.L. Mencken’s The American Lan-
guage for its penetrating analysis of
the national tongue.’ The difference,
according to a 1964 book review by
poet (and Massachusetts Bar member)
Archibald MacLeish in the Harvard
Law Review, was that “Mr. Mellinkoff
is wittier than Mencken as well as be-
ing considerably more civilized.”®

The Language of the Law demon-
strated that Americans inherited much

of our legal terminology and descrip-
tions from pre-Norman, Latin, Old
and Middle English, Law French and
similar sources. Lawyers perpetuated
these archaic legalisms with little seri-
ous thought about how their contem-
porary usage often obstructed popular
understanding of lawyers’ expository
writing and legal drafting.” In turn,
these legalisms helped perpetuate writ-
ten expression whose overall content
and style, by inadvertence or design,
often mangled any meaningful bond
between lawyer and reader.

“With communication the object,”
Professor Mellinkoff posited in The
Language of the Law, “the principle
of simplicity would dictate that the
language used by lawyers agree with
the common speech, unless there are
reasons for a difference. . . . If there
is no reason for departure from the
language of common understanding,
the special usage is suspect.”® “The
remaining reasons for a difference are
few,” he explained years later, “and
apply only to the tiniest part of the
language of the law.”

Mellinkoff’s provocative thesis,
grounded in his solid historiography
about legal archaisms, recalled Jus-
tice Oliver Wendell Holmes’ classic
challenge to stubborn adherence to
timeworn common law doctrine. “It is
revolting,” wrote Holmes in The Path
of the Law (1897), “to have no better
reason for a rule of law than that so
it was laid down in the time of Henry
IV. It is still more revolting if the
grounds upon which it was laid down
have vanished long since, and the rule
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simply persists from blind imitation of
the past.”!

By the time Mellinkoff wrote in
1963, disdain for lawyers’ writing and
drafting was as old as our nation. In
1817, for example, lawyer Thomas
Jefferson reflected on his long career
and chided lawyers for “making every
other word a ‘said’ or ‘aforesaid’
and saying everything over two or
three times, so that nobody but we
of the craft can untwist the diction
and find out what it means.”"" “Law-
yers’ language,” a prominent New
York attorney summarized in 1954,
“has long been regarded as the prime
example of complex, unreadable, often
unintelligible English. Such phrases
as ‘legal technicality’, ‘fine print’,
‘lawyers’ Mumbo-Jumbo’, etc. should
be a warning to legal writers.”!? By
that time, the warning had long gone
unheeded.

The national heritage of public
disdain for lawyers’ written work,
whose appearance on the printed
page Congress member Maury
Maverick famously disparaged as
“gobbledygook,”!* provided Professor
Mellinkoff a sturdy foundation. It took
his sterling 454-page book, however,
to ignite the Plain English movement,
whose influence is still felt in leg-
islative halls, courts, administrative
agencies, and law school legal writing
classes. The movement’s adherents
argue that, to the extent possible, law-
yers’ writing and drafting should use
language and style reasonably compre-
hensible to lay readers (that is, to most

Americans).
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The book’s “then startling but now
accepted thesis” commanded profes-
sional respect because Mellinkoff had
credibility as someone who clearly
understood the realities and pres-
sures of law practice.'* For nearly
two decades, he had maintained a
successful Beverly Hills, California
practice representing actress Mae
West and a number of other luminar-
ies whose wherewithal enabled them
to engage the best counsel they could
find. Because he believed that the law
thrived on needlessly complex, often
unintelligible writing, he closed his
law office to research and write 7The
Language of the Law, which won the
Scribes Award for best conveying the
legal profession’s true spirit.'> His
was time well spent.

“IF YOU WISH TO BE A
WRITER, WRITE”

In 1982, with his place secure as
the nation’s “leading figure in legal
linguistics,” Professor Mellinkoff
published Legal Writing: Sense and
Nonsense, which a commentator aptly
called “a concise, practical guide to
good writing. . . [,] witty, informa-
tive, and, as one would expect, well
written.”'® The rest of this article
concerns Sense and Nonsense and its
continuing utility, but the impetus for
my belated book review requires a
brief threshold explanation.

The shelves of any well-stocked
law library today overflow with
“how-to” books about basic or
advanced legal writing and drafting
techniques.!” Many of these books
offer valuable instruction, but even
the best ones can carry a lawyer only
so far. Critics may be right that the
general run of lawyers’ written work
today could still stand healthy doses
of the four fundamentals identified
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by Professor Henry Weihofen — pre-
cision, conciseness, simplicity and
clarity." After a lawyer studies the
craft with a discrete number of how-
to books during formal education and
afterwards, however, the surest way
to hone writing skills is to write, and
not to scour yet more books about
how to write.

Aristotle (384 B.C. - 322 B.C.)
taught that, “For things that we have
to learn to do, we learn by doing
them.”!” Greek stoic philosopher
Epictetus (55 A.D. - 135 A.D.) was
even more specific: “If you wish to be
a writer, write.”?

Sports analogies illuminate this an-
cient advice. A pre-teen tennis player,
for example, might read a half dozen
books about how to play the game,
but sooner or later he or she learns the
most practical lessons from hitting
the ball on the court, and not from sit-
ting in some library reading yet more
books about how to hit. Perhaps a
lifetime in sports influenced the wis-
dom that veteran sportswriter Myron
Cope once imparted to a young col-
league just starting out: “Sit down at
the typewriter and start writing. Just
get started. That’s how you write.”?!

Every so often, however, a par-
ticular how-to legal writing book
offers something special. Sense and
Nonsense is out of print now, but
law libraries still catalogue it and
used copies are readily available for
purchase on the Internet. I write here
about this volume because it still
hits a home run as a practical, user-
friendly and thought-provoking guide
for lawyers who recognize that refin-
ing their expository writing style and
legal drafting skills should remain a
lifelong pursuit.
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“LAWSICK” AND ITS
CURES

“Too many lawyers,” says Profes-
sor Mellinkoff on the first page of
Sense and Nonsense, “are long on law
and short on English, especially writ-
ing it.”** As we might expect from
someone who (as the New York Times
put it) “waged fierce and clever battle
against lawyerly language” through-
out his career,” he opens the book
by coining a new word to describe
the state of lawyers’ written expres-
sion — lawsick. In its noun form, he
tells us, “lawsick” means “a peculiar,
English-like language commonly
used in writing about law; peculiar
in habitual indifference to ordinary
usage of English words, grammar,
and punctuation; and in preferring the
archaic, wordy, pompous, and confus-
ing over the clear, brief, and simple;
persists chiefly through a belief of its
writers that these peculiarities lead to
precision (written in lawsick unclear
even to its author).”**

Sense and Nonsense seeks a cure
for lawsick in two parts, capped by
helpful appendices. Part One pre-
scribes Seven Rules, each illuminated
by a trove of illustrations and applica-
tions: (1) “Don’t confuse peculiarity
with precision,” (2) “Don’t ignore
even the limited possibilities of
precision,” (3) “Follow the rules of
English composition,” (4) “Choose
clarity,” (5) “Write law simply,” (6)
“Before you write, plan,” and (7)
“Cut it in half!” Part Two (“Blunders
and Cures”) provides useful exercises
that enable readers to learn by doing.

PART ONE: “THE SEVEN
RULES”

“Don t confuse peculiarity with
precision.” Two core lessons here:
(1) “Do not count on automatic



precision by the use of special law
words ” (such as “said” as an adjec-
tive, “same” as a noun, or “therefor”)
because “[m]ost law words are not
precise”;?® and (2) “When in doubt,
err on the side of assuming that law
words are not precise, and explain
yourself.”?’

Consider, says Professor Mel-
linkoff, what might happen when two
non-lawyers jot notes about a con-
tract. They are likely to begin with a
precise statement: “We agree. . . .” If
they had left the task to their lawyers,
law words might intrude and the first
line would read, “In consideration of
the covenants hereinafter contained,

"How often do we still hear
it said that someone ‘writes
like a lawyer'2 How often
do we hear it meant as a

complimente”

the parties hereto agree. . . .”?® Pecu-

liar perhaps, but not more precise.
“Don t ignore even the limited
possibilities of precision.”” More
lessons, including these: (1) “Precise-
as-you-can takes longer, and is well
worth it”;* (2) “Sloppy writing
requires special attention, and usu-
ally gets it, in court”;*' (3) When you
say “no,” beware of double negatives
and similar inartful expressions that
may leave the injunction in doubt,
and may even indicate “yes” or
“maybe”;* and (4) “Beware the
twofer,” that is, using one word to
convey more than one meaning,
or more than one word to convey
the same meaning.* For example,
does the date of the demise” refer
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to the date of death, a lease or a
conveyance?**

“Follow the rules of English
composition.”*® To say that this rule
states the obvious is to state the
obvious. “If it’s bad writing by the
standards of ordinary English, it is
bad legal writing. If it’s good legal
writing by the standards of ordinary
English, it is more likely to be good
legal writing.”3®

In his 1964 Harvard Law Review
essay discussing The Language of the
Law, poet-lawyer Archibald
MacLeish concurred: “[L]awyers
would be better off if they stopped
thinking of the language of the law
as a different language
and realized that the art of
writing for legal purposes
is in no way distinguishable
from the art of writing for
any other purpose.”’

“Choose clarity.”™ A
few basics: (1) “Clarity de-
pends more on how you say
it than on what you have to
say”;* (2) “[U]se ordinary
words of the English language unless
there is a good reason not to”;* (3)
“Some law requires technical words.
Hardly any law forbids explaining
them”;*! and (4) “Good form will
make clearer whatever is there. Just
be sure that something is there to
make clear.”*

“Write law simply.”* “The only
thing about legal writing that is both
unique and necessary is law,” Profes-
sor Mellinkoff explains. “To simplify
legal writing, first get the law right.
You can’t simplify by omitting what
the law requires or including what
the law forbids. The better you know
the law the easier to decide what law
ought to go in, and what is overkill or
window dressing.”**

Precedent Fall 2009

“Before you write, plan.” Why
am [ writing? Who is the likely audi-
ence? Do I have a tight deadline?
How durable is the writing likely to
be? “Talk over the goals with those
who know more facts than you do,
and maybe even more law. Mull, jot,
fret, read, outline. Then write. If you
start from a plan, the writing will
help your thinking and writing. Un-
planned, the flow of words becomes a
distraction.”™®

“Cut it in half!” Justice Louis
D. Brandeis taught that “there is no
such thing as good writing. There
is only good rewriting.”*® Literary
giants without law degrees have said
the same thing.*’ So does Professor
Mellinkoff, who advises, “Rewrite.
Rewrite. Rewrite. . . until you run out
of time.”** “Each time you rewrite
you will find something to cut. Do not
be disappointed if you also find some-
thing to add.”*" The final product
should be the tightest product pos-
sible because “[u]nnecessary words
increase the opportunities for you and
your reader to go wrong.”?

Professor Mellinkoff offers several
hints, including a convenient “cut
list” — 15 clusters of words whose
elimination will likely produce a
tighter final product. For example,
cut Old Formalisms (“Be it remem-
bered”’) and Worthless Old and
Middle English Words (Enclosed
herewith”), redundant modifiers
(“surviving widow”), coupled syn-
onyms (“null and void”), and foot-
notes loaded with text.*

PART TWO: “BLUNDERS
AND CURES”

Part Two of Sense and Nonsense
provides valuable hands-on instruc-
tion for lawyers who want to use the
Seven Rules and develop the eye of

@)
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a crackerjack editor.** “Mellinkoff,

a master editor,” said one reviewer,
“carefully demonstrates how the
seven rules of Part One can be used
to dissect and reconstruct actual legal
documents to make them more under-
standable and precise. If Sense and
Nonsense contained Part Two alone, it
would be well worth reading.”>*

As a bonus, Sense and Nonsense
closes with information-packed ap-
pendices.*® Five list legal jargon to
avoid;’” one lists “flexible words” that
lawyers sometimes misuse as though
they were precise;*® two list ordinary
English substitutes for legal argot or
legal terms of art;>* and one lists other
useful books on grammar, word usage
and punctuation.®

CONCLUSION: “THE
LANGUAGE BELONGS TO
ALL OF US”

How often do we still hear it said
that someone “writes like a lawyer”?
How often do we hear it meant as a
compliment?

“The language belongs to all of
us,” wrote former NBC News corre-
spondent Edwin Newman. “We have
no more valuable possession.”! This
precious national endowment includes
the language of the law — the building
blocks of our civil and criminal sys-
tems of justice — and every American
has a stake in sustaining the potential
of this language for effective commu-
nication in lawyers’ expository writing
and legal drafting.

Shortly after The Language of the
Law appeared in 1963, one writer
found its pages punctuated by the
author’s “fundamental respect for the
law, its spirit, its tradition, its moral
and ethical utility.”®> When Professor
Mellinkoff died in 1999, four of his
UCLA colleagues explained that “Da-
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vid loved the law, but his was a tough
love that recognized the absurdities
and plain stupidities in the language of
the law perpetuated in legal parlance
and judicial opinions.”*

Old ideas sometimes die hard, but
Professor Mellinkoff wrote from opti-
mism for the fabric of the law. “Some
lawyers, and many more people,” he
said in Sense and Nonsense, “have
become convinced that it is possible
and also important to write law pretty
much in English, understandable
English.”** If he was right that
“[lJawsick is on its way out,”* law-
yers and other Americans owe him
continuing gratitude for his gentle but
strong medicine.
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