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l. (§2.1) PREFACE

The tort of invasion of privacy protects the individual’s right to be secure from intrusion into and publicity about his
private affairs. Unlike defamation which has existed for centuries, invasion of privacy is a development of more recent case
law. Under longstanding case law, English and American courts had protected an individual’s right against reputational
damage caused by defamation. The courts apparently were not concerned with, and did not address, a person’s right to be
free from unwanted intrusion into, and undesired publicity about, his or her private affairs. In large part, the emergence and
growth of the tort of invasion of privacy appears to result from the growth of the mass media and increased technology.

The origin of invasion of privacy is almost universally attributed to an 1890 Law Review article urging the need to control
infringements by the “yellow journalists” of the day on “the sacred precincts of private and domestic life.”' Subsequent
to the Warren and Brandeis article, some states, most notably New York,? enacted statutes designed to protect the right of
privacy. Other states adopted the tort by judicial decision, with Georgia apparently being the first.> Missouri first recognized
the tort in Munden v. Harris.*

The tort of invasion of privacy should be distinguished from those privacy rights which are protected from state infringement
and which emanate from interpretations given to the United States Constitution.” The tort of invasion of privacy does not
emanate from the constitution; it is not a constitutional right. Instead, it is a creature of the common law.® Just as there exists
no constitutional right preserving one’s reputation from private interference, there exists no constitutional right preserving
one’s privacy from non-governmental intrusions. As with defamation law, the First Amendment provides limitations on the
state created tort of invasion of privacy.’

I1. (§2.2) FOUR DISTINCT TORTS

Invasion of privacy as it currently exists consists of four distinct and only somewhat related torts, and while the four torts
bear the same name and are subject to similar defenses, they have “almost nothing in common.”® These four distinct torts
described by Prosser are recognized in the RESTATEMENT (SEcOND) oF TorTs §§ 552A-E (1977), and three of them have been
almost universally adopted. The fourth (false light), of which even Prosser was critical, has met with resistance in Missouri
and other states, as will be discussed below.’

The four invasion of privacy torts are: (1) intrusion upon seclusion;'® (2) publication of private embarrassing facts;'' (3)
appropriation of name or likeness;'? and (4) publicity placing one in a false light."

A. (§2.3) Intrusion Upon Seclusion

The tort of intrusion provides a remedy for unreasonable and offensive, but not necessarily physical, intrusions into the
solitude of another. It is distinguishable from trespass by its elimination of the physical intrusion requirement. The type of
information obtained from the unwarranted intrusion is not important; it is the offensive manner in which the information
is obtained which forms the nucleus of the tort, and unlike the remaining three privacy torts, intrusion does not require
a publication.'* The publication of information derived from an unwarranted intrusion, however, may constitute another
distinct tort or enhance the damages suffered.

The RESTATEMENT (SECOND) OF ToRrTS § 652B (1977) defines the intrusion tort as follows:

One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another, or his private affairs
or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a
reasonable person.

Missouri has adopted the approach set forth in the REsSTATEMENT. In Missouri, the elements of such a cause of action are:
“(1) the existence of a secret and private subject matter; (2) a right possessed by the plaintiff to keep that subject matter
private; and (3) the obtaining of information about the subject matter by defendant through some method objectionable to
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a reasonable man.”"”

Minor and annoying excursions into the plaintiff’s private affairs are insufficient to support a claim for intrusion. As
stated in Biederman's of Springfield, Inc. v. Wright:'®

Liability exists only if the defendant’s conduct was such that he should have realized that it would be offensive to persons
of ordinary sensibilities. It is only where the intrusion has gone beyond the limits of decency that liability accrues.

As should be readily perceived from this quotation, sometimes the facts allegedly supporting a claim for unreasonable
intrusion may also support a claim for intentional or negligent infliction of emotional distress.!”

A newspaper or broadcaster does not commit intrusion by mere receipt of tortiously obtained information, even though it
has actual knowledge of the impropriety.'® In fact, the United State Supreme Court has held that journalists may receive and
publish information derived through someone else’s illegal interception, provided that information is of public concern and
provided the journalist is not a party to the illegal act.'” However, if the information obtained is of a private, embarrassing
nature and not a subject of legitimate public interest, then publishing that information could constitute public disclosure of
private embarrassing facts.?

On the other hand, the news media has been held to possess no special First Amendment protection with respect to the
tort of intrusion.?! In other words, the news media has no greater right to intrude on an individual’s privacy than anyone else.
This is true even if the information sought to be obtained is newsworthy or a matter of public interest.?

Liability for intrusion has been found where a person gains entry to a private place, usually the plaintiff’s residence,
without permission or by deception. For example, in Engman v. Southwestern Bell Telephone Co.,” allegations that a
telephone company employee entered plaintiff’s home, without permission while plaintiff was sleeping in order to remove
a telephone for delinquent payment of telephone bills were held sufficient to withstand a motion for summary judgment. /n
Buller v. Pulitzer Publishing Co.,** the court held that a psychic stated a claim for intrusion sufficient to withstand a motion
to dismiss when a reporter obtained entry to her home after misidentifying herself and misrepresenting her true purpose
for seeking to have her fortune read. (Buller can also be characterized as a disclosure of private facts case.)* Likewise, in
Hester v. Barnett,”® the plaintiffs were held to have stated a cognizable claim against a minister, who, through a pretense of
seeking to counsel the plaintiffs, gained access to their home, when in fact his true motive was to harm them by discovering
and disclosing information obtained through the guile.

In Barber v. Time, Inc.,”" the court sustained a claim for invasion of privacy where reporters entered the plaintiff’s private
hospital room, apparently with permission, but then exceeded the permission by taking photographs of her. The court
stated: “Certainly, if there is any right of privacy at all, it should include the right to obtain medical treatment at home or
in a hospital for an individual personal condition (at least if it is not contagious or dangerous to others) without personal
publicity. . . .”?® Barber was analyzed generally as an invasion of privacy case and was decided before Prosser’s demarcation
of the four distinct invasion of privacy torts. Because the photographs were published, Barber has been analyzed as a case
of public disclosure of private embarrassing facts in addition to intrusion.

Unreasonable and offensive methods of gathering information about a person may support a claim for unreasonable
intrusion. In Corcoran v. Southwestern Bell Telephone Co.,” a verdict for the plaintiff was upheld on appeal where the
individual defendant had obtained the plaintiff’s telephone bill by deception; opened the sealed, first-class mail addressed to
the plaintiff; and then read its contents without any authorization. Other examples of situations wherein someone might get
in trouble include surveillance activities and video and audio recordings when surreptitiously made while the plaintiff is in
a place he would reasonably expect to be private.*

On the other hand, the courts have held that there can be no intrusion upon seclusion where surveillance takes place of a
person while at a public place, even if the surveillance is secretly conducted and recorded.”!

Surreptitiously recording communications to which the person doing the recording is not a party raises both statutory and
tort problems.*

If a recorded conversation is oral, the issue of whether a tortious intrusion has occurred is dependent upon whether a
reasonable expectation of privacy exists and whether or not that expectation of privacy was interfered with in some highly
objectionable manner.*® In one case, an attorney who had been arrested for DWI was verbally abusive in his jail cell. A radio
news reporter recorded and later broadcast the incident. The attorney filed suit for invasion of privacy among other claims.
The Eighth Circuit affirmed a summary judgment for the radio station stating that the attorney’s obnoxious behavior in a
public place was not subject to a “reasonable expectation of privacy.”**

Where a recording is made of a conversation which is by telephone or other similar device, the law seems to presume
both a reasonable expectancy of privacy and that a deliberate, non-consensual interception of such a communication by a
non-party constitutes a highly offensive intrusion.*

Whether a conversation is oral or by telephone, both statute and tort law hold that a party to the conversation has the
absolute right to secretly record that conversation or to consent to a third party’s secret recording of that conversation.*
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However, while the law in most places permits a party to an event or conversation to record that event or conversation
without the consent or knowledge of the other participants, this type of newsgathering is sometimes negatively perceived by
the public and juries. ABC discovered this when it sent reporters undercover to discover improper food handling techniques
by the Food Lion grocery chain. While ABC’s undercover reporting was, in all practical respects, vindicated by an appellate
court,’” undercover reporting requires careful consideration.

Another issue that sometimes arises is where the police invite members of the media onto private property for newsgathering
purposes. The United States Supreme Court has ruled that the fact that the police may lawfully be on the premises does
not make it lawful for them to invite the news media onto the premises and that the police may be subject to liability under
applicable civil rights laws for permitting such an intrusion.*® But can the news media be held liable? That question has
not been answered by the Court, but some courts have held that they can, especially if the information obtained is highly
private.

There has been no clear resolution whether damages for intrusion include damages arising from the subsequent publication
when the publication would not otherwise be actionable as a libel or under another branch of the invasion of privacy tort.
Dietemann v. Time, Inc.** holds that subsequent publication constitutes a permissible item of damage. However, the better
rule would seem to be that damages for the publication should be limited to any independent torts that arise from the
publication.*!

B. (§2.4) Publication of Private Embarrassing Facts

1. (§2.5) Preface

Intrusion deals with intrusive methods used to obtain information about the plaintiff. The tort of publication of private
embarrassing facts deals with the disclosure of truthful information once obtained. In the context of the news media, intrusion
is a “news gathering” tort, whereas a public disclosure of private embarrassing facts claim is a “news reporting” tort.

The First Amendment protects the right of free speech. Thus, one might argue that while States have a compelling
interest in regulating false speech through defamation law, they have no legitimate interest in regulating truthful speech.
Thus far, the Supreme Court has stayed away from the issue.** Consequently, in dealing with this tort, the RESTATEMENT
(SeEconD) oF Torts § 652D (1977) contains a special note stating: “It has not been established with certainty that liability for
publication of private embarrassing, but truthful facts is consistent with the free-speech and free-press provisions of the First
Amendment to the Constitution.”

2. (§2.6)Elements of a Publication of Private Facts Claim

The elements of the tort of “public disclosure of private facts” are: (1) a publication to the general public absent any
waiver or privilege; (2) of private matters; (3) in which the public has no legitimate concern; and (4) such as to bring
humiliation or shame to a person of ordinary sensibilities.*

“The manner in which information is acquired is not relevant in assessing whether the publication of private facts
constitutes an actionable invasion of privacy.”* The manner of acquiring the information is relevant only in an action based
upon unreasonable intrusion.*’

(a) (§2.7) Publication

Unlike intrusion, public disclosure of private facts requires publication.*® Unlike defamation wherein a communication
to a single person can constitute sufficient publication, the publication requirement in an invasion of privacy case “means
publicity in the sense of communication to the public in general or to a large number of persons, as distinguished from one
individual or a few.”” This widespread publicity must be proximately caused and directed by the defendant.*®

(b) (§2.8) Private Facts

There is no action for public disclosure of private, embarrassing facts unless the facts disclosed concern the private,
as opposed to the public life of the individual.* Thus, there can be no liability for giving publicity to facts that are a matter
of public record or matters of legitimate public interest and concern.® Similarly, there is no liability if the allegedly private
matters are already in the public domain through someone else’s publication.’ Finally, “privacy is not invaded when the
defendant gives publicity to a business or activity in which the plaintiff is engaged in dealing with the public.”** It is for the
court to decide whether the occasion or incident is one of proper public interest as to an actionable private matter.>
A lengthy discussion of the private facts requirement can he found in Y.G. v. Jewish Hospital of St. Louis.** In that case, the
plaintiffs were participants in a hospital’s in vitro fertilization program. While attending a hospital function commemorating
the program, the plaintiffs were filmed by a television news crew. The plaintiffs alleged that they had previously told no
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one except immediate family of their participation in the program and before attending the event had been assured that no
publicity would occur. The plaintiffs further alleged that they had repeatedly denied interviews about their involvement in the
program and had refused to go on camera when requested, making every “reasonable effort” to avoid being filmed.> After
the newscast in which they were pictured, plaintiffs alleged that they were subjected to telephone calls and embarrassing
questions by persons who recognized them from the television report. Under such circumstances, the appellate court held
that the plaintiffs stated a claim for invasion of privacy sufficient to withstand a motion to dismiss. The court did not believe
that the plaintiffs’ appearance at a private gathering where others were present made it a public matter. The court also noted
that “the right of privacy has been held to apply particularly to sexual matters or matters of procreation,” and the court
concluded: “The in vitro program and its success may well have been matters of public interest, but the identity of plaintiffs
participating in the program was, we conclude, a private matter.”¢

In Barber v. Time, Inc.,”” the court held that plaintiff’s hospitalization for a non-contagious illness was a private matter
and that the publication of a picture of the plaintiff in her hospital bed with an article chronicling her eating disorders were
not matters of legitimate public concern. The court noted that the matters disclosed concerned medical treatment where
the ethics of the medical profession require confidentiality and where the patient has a privilege of preventing disclosure
without consent even in a court of law. Language in the opinion indicated that a different ruling might have prevailed had
the plaintiff’s ailment been “contagious or dangerous to others.”® Further, the plaintiff was not otherwise a celebrity or
known to the public. Had she enjoyed such a status, a different ruling may have resulted, inasmuch as the court specifically
recognized “the privileges which publishers have to satisfy the curiosity of the public as to their leaders, heroes, villains and
victims.”*’

An issue which sometimes comes up in private facts claims is the publication of a once public matter which through the
passage of time has been largely forgotten. Though the issue does not appear to have come up in Missouri, according to the
RESTATEMENT (SECOND) OF TorTs, § 652D comment k (1974), the passage of time cannot convert a public fact into a private
fact. However, where new information of a private nature is disclosed about a person who once occupied a place in the
public eye, but who has now been largely forgotten, such as the plaintiff’s new name or whereabouts, a private facts claim
may be viable.®® According to the RESTATEMENTS, the passage of time may be “a factor to be considered, with other facts, in
determining whether publicity goes to unreasonable lengths in revealing facts about one who has resumed the private, lawful
and unexiting life led by the great bulk of the community.” This much seems certain, however, if the information remains in
some official public record, the passage of time is meaningless.*!

Another issue which has come up from time to time is publicity given to information mistakenly disclosed to the media by
governmental officials which by law is supposed to remain confidential. In Florida Star v. B.J.F.,** the Supreme Court held
“once the government has placed confidential information in the public domain, ‘reliance must rest upon those who decide
what to publish or broadcast,’ ... and hopes for restitution must rest upon the willingness of the government to compensate
victims for their loss of privacy....”® In other words, providing the media is simply a willing recipient of such information,
then it may have no liability for publishing it.

Related to this is the effect of an expungement of what was once a public record, such as an arrest record. Missouri has
a statute which allows for the expungement of criminal records in certain instances.®* While this statute would require
destruction of records ordered expunged, it cannot erase history, and persons who have knowledge of the prior criminal
proceedings may publish them.®

(c) (8§2.9) Public Records and Matters of Public Interest

By definition, the public disclosure of private facts claim excludes publicity given to matters already publicized or in
the public record and matters of legitimate public interest and concern. “Where, however, events occur which affect the
individual alone, and do not touch the sphere of public concern, they are not within the public interest.”%

“The determination of what is a matter of public concern is similar in principle to qualified privilege in libel. It is for the
court to say in the first instance whether the occasion or incident is one of proper public interest” and to dismiss the petition
if it is.”’

In Y.G. v. Jewish Hospital of St. Louis,” the court listed some circumstances under which an invasion of privacy action
would not exist as a matter of law because of the public interest involved. Such circumstances included:

1. “Where the operation of laws and the activities of the police or other public bodies are involved. . . .”

2. Open court records.

3. Police arrests, even if no charge is filed.

4. Criminal action of which the police should be informed.

5. An event which occurs in public view because there can be no invasion of privacy in giving further publicity to a matter
which is already public.®
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In Williams v. KCMO Broadcasting Division Meredith Corp.,”° a telecast of the plaintiff, an innocent man, being arrested,
searched, handcuffed and led from a court house in police custody, was held a matter of legitimate public interest. The court
said:

The privilege of giving publicity to matters of general public interest applies even though the individual publicized may
have been drawn out of his seclusion and become involved in a noteworthy event involuntarily and against his will and over
his protest. Thus, Prosser, Law oF Torrs, 3rd Ed., §112, page 847, says:

*Caught up and entangled in this web of news and public interest are a great many people who have not sought publicity,
but indeed, as in the case of any accused criminal, have tried assiduously to avoid it. They have nevertheless lost some part of
their right of privacy. The misfortunes of the frantic victim of sexual assault, the woman whose husband is murdered before
her eyes, or the innocent bystander who is caught in a raid on a cigar store and mistaken by the police for the proprietor,
can be broadcast to the world, and they have no remedy. Such individuals become public figures for a season; and “until
they have reverted to the lawful and unexciting life led by the great bulk of the community, they are subject to the privileges
which publishers have to satisfy the curiosity of the public as to their leaders, heroes, villains and victims.” * * * 7!

In Langworthy v. Pulitzer Publishing Co.,” the court said that a “report and the resulting action of the police was properly
a matter of public interest and defendant could comment thereon in its newspaper.”” Similarly, in Hagler v. Democrat-News,
Inc., 74 the court held that a newspaper report about a drug raid conducted on the plaintiff’s property did not invade the
plaintiff’s privacy. In McNally v. Pulitzer Publishing Co.,” a federal court, applying Missouri law, held that a newspaper’s
publication of psychiatric reports, portions of which had already been read in open court, was not an invasion of privacy.

The absence of legitimate public concern is not only a required element of the tort itself, but also is a First Amendment
prerequisite to the maintenance of any action for invasion of privacy by public disclosure of private facts. In Cox Broadcasting
Co. v. Cohn, the Supreme Court held that under the First Amendment, there can be no recovery for accurate disclosure of,
and publicity to, facts which are a matter of public record. 7® In Cox, the plaintiff’s daughter was the victim of a rape who did
not survive the incident. A television station learned the victim’s name from an examination of the indictments and broadcast
the name as part of news reports on its television station. A statute made it a crime to report the name of a rape victim. In
rejecting the plaintiff’s claim, the court stated:

At the very least, the First and Fourteenth Amendments will not allow exposing the press to liability for truthfully
published information released to the public in official court records. If there are privacy interests to be protected in judicial
proceedings, the States must respond by means which avoid public documentation or other exposure of private information .
... Once true information is disclosed in public court documents opened to public inspection, the press cannot be sanctioned
for publishing it.”’

In Florida Star v. B.J.F.,”® the Court expanded on Cox and found that a Florida statute which made it unlawful to print,
publish or broadcast the name of a victim of a sexual offense, was unconstitutional when applied to “lawfully obtained
truthful information.” The Court held that where “a newspaper lawfully obtains truthful information about a matter of public
significance then state officials may not constitutionally punish publication of the information, absent a need to further a
state interest of the highest order.””

(d) (§2.10) Shame and Humiliation
Another requirement of the tort of disclosure of private facts is that the material published must bring shame to a person
of ordinary sensibilities. In this regard, the publication must be highly offensive.’® Minor, moderate annoyance is not enough.
As is the case with libel actions, ridicule alone is not sufficient.®! Only a serious, unreasonable and offensive interference
with another’s private affairs will suffice.®> Missouri cases seem to place a “heavier burden” on the plaintiff to show a
“serious, unreasonable, unwarranted and offensive invasion of private affairs, than do most other jurisdictions.”83 “It is only
where the intrusion has gone beyond the limits of decency that liability accrues.” As recognized by the RESTATEMENT:
Complete privacy does not exist in this world except in a desert, and anyone who is not a hermit must expect and endure
the ordinary incidents of the community life of which he is a part. Thus, he must expect the more or less casual observation
of his neighbors as to what he does, and that his comings and goings and his ordinary daily activities, will be described in the
press as a matter of casual interest to others. The ordinary reasonable man does not take offense at a report in a newspaper
that he has returned from a visit, gone camping in the woods or given a party at his house for his friends. Even minor and
moderate annoyance, as for example through public disclosure of the fact that the plaintiff has clumsily fallen down stairs
and has broken his ankle, is not sufficient to give him a cause of action . . . .%
Whether a disclosure is sufficiently offensive is a question of law to be decided by the court.

C. (§2.11) Appropriation of Name or Likeness
The tort of appropriation concerns the appropriation of a person’s name or likeness for the defendant’s economic benefit.*”
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This branch of invasion of privacy law recognizes an individual’s right to privacy from commercial exploitation. It also
recognizes a person’s property right to exploit his or her own name or image for his or her own economic benefit, and in such
contexts, courts and commentators frequently, and more accurately, have described the tort not as an “invasion of privacy,”
but rather as an interference with the “right of publicity.”®® For this reason, this subject is also covered in the Intellectual
Property chapter of this handbook.

1. (§2.12) Appropriation of Privacy

The tort of appropriation was first recognized by Missouri in Munden v. Harris.® In Munden, a 5 year old child’s picture
was published along with an advertisement of defendant’s merchandise. On appeal from a successful demurrer, the appellate
court held that “one has an exclusive right to his picture,” for the invasion of which injunctive relief or damages are
available.

In Haith v. Model City’s Health Corp.,”° plaintiffs-doctors alleged that even after they were terminated by a health care
institution, the institution continued to use their names in connection with applications for various government grants.
They argued that this constituted an unwarranted appropriation. The defendant argued that the use of the plaintiffs’ names
constituted an incidental business use and therefore was not a commercial appropriation. The appellate court held that there
existed a genuine issue of material fact which prohibited the entry of a summary judgment on the issue of whether the
defendant wrongfully appropriated the plaintiffs’ names to its advantage.

In a similar case, however, a court ruled that an employer had implied consent to use an employees name in connection
with a government grant request. In Nemani v. St. Louis University®', the Missouri Supreme Court rejected an appropriation
claim by a physician whose name was used without his consent on a grant application, but at a time when the physician
remained employed by the University. Even though the physician was eventually discharged and not used in connection
with the grant when awarded, because of the employment relationship, the court found that the plaintiff had impliedly
consented to the use of his name on the grant application. The opinion strongly suggests that an employer has the right to
promote specific business endeavors by touting the reputation of it employees.

The mere publishing of a picture of a physical feature (e.g., nose, mouth, legs, etc.) or item (e.g., house, car, animal, etc.)
that belongs to the plaintiff without consent does not constitute an actionable appropriation if the matter photographed is
not readily “identified with the plaintiff.” “As in defamation, there must be some reasonable grounds for concluding that it
is the plaintiff whose privacy has been invaded.”? For instance, in Bayer v. Ralston Purina Co.,”* the owner of a registered
horse sought damages for the taking of a photograph of the horse and then using the photograph in an advertisement. The
Supreme Court of Missouri rejected the plaintiff’s appropriation claim.

Similarly, there is no appropriation where the plaintiff’s name or likeness is published as a matter of newsworthy concern.”
THE RESTATEMENT (SECOND) OF TorTs § 652C, comment d (1977), states:

No one has the right to object merely because his name or his appearance is brought before the public since neither is in
any way a private matter and both are open to public observation. It is only when the publicity is given for the purpose of
appropriating to the defendant’s benefit the commercial or other values associated with the name or the likeness that the right
of privacy is invaded. The fact that the defendant is engaged in the business of publication, for example of a newspaper, out
of which he makes or seeks to make a profit, is not enough to make the incidental publication a commercial use of the name
or likeness.

2. (§2.13) Appropriation of Publicity

In Munden v. Harris,” the court said:

We therefore conclude that one has an exclusive right to his picture, on the score of its being a property right of material
profit. We also consider it to be a property right of value, in that it is one of the modes of securing to a person the enjoyment
of life and the exercise of liberty. . . .

This quotation from Munden recognizes the dual aspect of the appropriation tort. In one instance, the appropriation
deprives the plaintiff of his right to be let alone. In the other instance, the plaintiff is deprived of economic benefits that
he may otherwise derive from his own exploitation. This distinction was also recognized in Haith v. Model Citys Health
Corp.:*°

Plaintiffs do not claim to be celebrities having a right to publicity in the exclusive use of their names . . . citation omitted
The cause of action for use of a celebrity’s name differs at least in the rules for measure of damages - value of the use by
defendant of a celebrity’s name as against the measure of the injury to plaintiff in privacy actions.

In other words, appropriation interfering with the right of privacy is different from appropriation of the right of publicity,
not only in the solicitude which the former is designed to protect, but also in the damages which may be awarded. In the
true privacy action, the damages awarded are for the embarrassment, anxiety and humiliation that may result from the
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defendant’s breach, whereas in a right of publicity case, the measure of damages is either a disgorgement of the profits to the
defendant or the loss of profits suffered by the plaintiff as a result of the unwarranted appropriation.

The right of publicity recognizes the individual’s right to regulate and obtain the benefits from the commercial exploitation
of his name;”” likeness;*® identifying characteristics;” and actual performances.'®

In Zacchini v. Scripps-Howard Broadcasting Co., the Supreme Court recognized that the right to publicity provides a
performer with a property right in his performance and that this right is not inconsistent with the principles of the First
Amendment. This property right is protected by law from unauthorized appropriation or commercial exploitation by
others.'!

Like all property rights, the right of publicity is transferable; in other words, a person can contractually assign these rights
to others.102 Also, these rights, unlike defamation and other forms of invasion of privacy, are generally held to survive and,
as such, are descendible and devisable.!®

The courts have perceived that the scope of the right of publicity should be balanced against the First Amendment
interests in free expression. Accordingly, exceptions have developed to this right of publicity. These exceptions generally
have been found where the defendant’s activity has consisted of the dissemination of such information as newsworthy events
or matters of public interest.'™ In the Zacchini case, the Supreme Court recognized that “entertainment, as well as news,
enjoys First Amendment protection and entertainment itself can be important news.”! This, however, did not authorize a
showing of an entire performance.

The Zacchini case recognizes the similarity between the right of publicity and the copyright laws. In it, the Supreme Court
noted that the protection afforded the right of publicity rests upon more than a mere desire to compensate the performer
for the time and effort invested in his act. The protection provides an economic incentive for the performer to make the
investment required to produce a performance of interest to the public. The same considerations underlie the patent and
copyright laws. This close similarity has prompted some courts to note that the copyright doctrine of “fair use”!® may
provide guidance as to what types of appropriations may be permitted without an infringement upon the right of privacy.'”’

Where the persona of a celebrity is used in something which has no utility independent of expression, most courts have
found that it cannot be actionable unless the use is purely or primarily for trade or advertising purposes. Thus, using a
celebrity in a fictional account is ordinarily not considered an infringement of the right of publicity.'® The rule in Missouri,
however, is somewhat different. In Doe v. TCI Cablevision, Inc.,'” the Missouri Supreme Court held that if the use is
predominantly for commercial reasons, then the First Amendment is not availing. In that case, a comic book artist used the
name of a professional hockey player for an evil character in the comic. Claims sounding in libel were dismissed because
no reasonable reader would assume that the comic book was conveying actual facts about the hockey player. However,
a commercial appropriation claim was permitted to stand because the court found that the way in which the comic book
was marketed showed that the use of the hockey player’s name was not primarily for a protected expressive reason, but
predominantly to derive a commercial advantage. The case remains pending on appeal, however, and the decision has been
frequently questioned.

D. (§2.14) Publicity Placing One in a False Light

The RESTATEMENT (SEcOND) oF Torts § 652E (1977) provides:

One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to
liability to the other for invasion of his privacy, if (a) the false light in which the other was placed would be highly offensive
to a reasonable person, and (b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized
matter and the false light in which the other would be placed.

Despite the almost universal recognition of the three privacy torts previously discussed, the false light tort, has met with
considerable resistance. In fact, the inception and development of the false light tort appears to be somewhat of a mystery.
The Warren and Brandeis article, on which the invasion of privacy tort has its foundation, did not even deal with false light.
Instead, the “tort” envisioned by Warren and Brandeis was the unwarranted publication of truthful, but private, embarrassing
facts. The authors recognized “obviously this branch of the law should have no concern with the truth or falsehood of the
matters published,” and specifically opined that the publication of false statements was sufficiently dealt with by the law of
libel and slander.'"?

Some Missouri cases, dealing with other branches of the invasion of privacy tort, seemed to recognize the existence of
all four privacy torts. However, early cases, such as Barber v. Time, Inc.""" and Langworthy v. Pulitzer Publishing Co.,'"* in
dealing with invasion of privacy, held that recovery for false statements is the province of defamation law and not privacy
law.

Based on the recognition that the tort of invasion of privacy is a tort dealing with actionable truthful statements, and not
false statements, the viability of false light in Missouri is of considerable question. In Sullivan v. Pulitzer Broadcasting
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Co.,'" the Missouri Supreme Court declined to recognize the tort of false light invasion of privacy in a case which was
“nothing more than the classic defamation where one party alleges that the other published a false accusation concerning a
statement of fact . . . .” The court did not entirely shut the door to a false light claim, however, stating:

It may be possible that in the future, Missouri courts will be presented with an appropriate case justifying our recognition
of the tort of “false light invasion of privacy.” The classic case is when one publicly attributes to the plaintiff some opinion
or utterance whether harmful or not, that is false, such as claiming that the plaintiff wrote a poem, article or book which
plaintiff did not in fact write. citation omitted. This “classic case,” however, could be adequately dealt with under the tort of
appropriation.'* Another situation, although possibly actionable under defamation law, is when one uses another’s likeness
in connection with a story that has no bearing on the plaintiff.!!

In a footnote, the Sullivan court recognized another variety of false light claim which can overlap a defamation claim-
”defamation by fiction.”!

One area where false light would not appear to overlap with defamation is in the context of a non-defamatory fictionalized
account. This is what occurred in Time, Inc. v. Hill,'"" where the plaintiffs were made to look like heroes they were not.
“Docu-dramas” or fictionalized accounts of true events which are not defamatory, but contain certain false matters, could
conceivably be actionable under an appropriation theory, but, if the matter were newsworthy or a matter of legitimate public
concern, then there would appear to be no appropriation remedy. One might question whether non-defamatory falsehoods
should be actionable in the first place. Does this type of matter-false heroism-highly offend a reasonable person? What
would be the measure of damages to a person made to look better than he or she really is?

Missouri cases subsequent to Sullivan have refused to recognize or allow claims of false light invasion of privacy.''® Other
states also have refused to recognize the false light tort."”

In the event that Missouri does eventually recognize false light in the limited fashion set forth in Sullivan, supra, the
privileges and restrictions that have developed in the law of defamation should apply.'*

I1l. (§2.15) DEFENSES GENERALLY APPLICABLE TO ALL INVASION OF PRIVACY CLAIMS

A. (§2.16) Consent

As with the defamation claim, consent is a defense to an action for invasion of privacy.'?! However, the courts have
held that even though a plaintiff voluntarily provides private information, consent may then be withdrawn so long as the
revocation is given sufficiently in advance of publication.'> Consent may also be qualified, limited or conditioned.'?*

B. (§1.39) Statutory Privileges
In Missouri, a statutory privilege exists for reports by an employer to the Division of Employment Security.
A physician may advise the legal guardian of a minor concerning the examination, treatment, hospitalization, medical
and surgical care given or needed by the minor and such disclosure is privileged from a defamation action or an action for
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invasion of privacy.'? Similarly, reports of child abuse or neglect are privileged under § 210.185, RSMo 1986. The privilege
is overcome if the defendant “intentionally” makes a false report.!?® Section 191.656.7 provides a qualified privilege for
“good faith” reports made by health care providers to the department of health “about a person reasonably believed to be
infected with HIV.”

Television and radio stations are statutorily privileged from defamation (and presumably privacy) actions brought by
any person for republication of any statement uttered over the facilities of such TV or radio station by or on behalf of any
candidate for public office where such statement is not subject to censorship or control by reason of any federal statute or
any ruling or order of the Federal Communications Commission.'?’

C. (§2.18) A Right Unique to Natural Persons

The essence of privacy law is the offensiveness of the invasion and the emotional distress resulting. A corporation cannot
be offended and cannot suffer emotional distress. For this reason, the courts and the RESTATEMENT have held that a corporation
may not bring an action for invasion of privacy.'?

Given the alienability of the “right of publicity,” the appropriation tort probably lies in favor of a corporation. Many cases
in other states have permitted corporations to pursue such actions.!'”
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IV. (§2.19) PROCEDURAL ISSUES

A. (§2.20) Statute of Limitations

Missouri has no specifically delineated limitations period for filing an invasion of privacy action. In Sullivan v. Pulitzer
Broadcasting Co.,"*° the Missouri Supreme Court held that the appropriate statute of limitations for an invasion of privacy
action which was “nothing more than the classic defamation action” was the two year statute of limitations for defamation.'!
In White v. Fawcett Publications,"** a district court held that the two year statute of limitations for libel and slander barred
an action for invasion of privacy. However, in Tureen v. Ecruifax, Inc.,' an action for invasion of privacy was permitted to
proceed to trial even though the statute of limitations had expired on libel counts which had accrued at the same time.

Case law from most other jurisdictions supports application of the libel and slander statute of limitations to an action for
invasion of privacy absent a contrary legislative mandate.'**

B. (§2.21) Jury Instructions
There are no Missouri Approved Instructions dealing with invasion of privacy actions. Given Missouri’s adherence to the
principles set forth the Restatement, it would seem that this would be a good place to start.
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