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Chapter 1

DEFAMATION (Libel and Slander)

Joseph E. Martineau
Lewis, Rice & Fingersh, L.C.

St. Louis, Missouri

I. (§1.1) PREFACE
  The tort of defamation developed under English common law to provide redress for statements which damaged a person’s 
reputation. Because the tort restricts First Amendment rights of free speech and free press, the United States Supreme Court 
has imposed constitutional restrictions on it.1 As a result, defamation law in the United States differs from that in other 
countries, including Great Britain and Canada.

II. (§1.2) THE ELEMENTS OF DEFAMATION
  In order to successfully recover damages for libel or slander, the person complaining of defamation (the “plaintiff”) must 
prove each of the following things: (1) the publication; (2) of a defamatory statement; (3) which identifies the plaintiff; 
(4) which is objectively capable of being proven materially false; (5) which is published with the requisite degree of 
fault (“actual malice” in the case of a public official or public figure plaintiff; negligence in the case of a private figure 
plaintiff); and (6) damages proximately resulting therefrom.2 The essential requirements of each of these elements of proof 
are discussed below.

A. (§1.3) Publication
  For purposes of defamation law, publication means “the communication of the defamatory matter to some third person or 
persons” other than the person defamed.3 The defamatory matter need not be communicated to a large group of persons. It 
is enough that it is communicated to a single individual other than the one defamed.4 Ordinarily, there is no liability where a 
statement is made only to the person defamed. However, an exception to this rule exists where “the utterer of the defamatory 
matter intends, or has reason to suppose, that in the ordinary course of events the matter will come to the knowledge of some 
third person.”5

  If the publication is oral and extemporaneous, the tort action is called “slander.”6 If the publication is recorded in printing, 
writing or by signs or pictures, the tort action is called “libel.”7 A radio or television broadcast is frequently referred to as 
a libel although it could conceivably be characterized as either.8 An internet-based publication would be considered libel. 
Whether a defamation is considered slander or libel, however, would seem to be immaterial, for although historically, the 
courts treated libel and slander differently, that is no longer the case in Missouri.

  1. (§1.4) Republication and the Single Publication Rule
  One who repeats the defamatory statements of another is liable for that republication even if he attributes the statement to 
the original publisher.9 The republisher, however, may have privileges that are unavailable to the original publisher.10

Under the single publication rule, the publication of an article in a newspaper or magazine gives rise to only one legal claim, 
not a separate claim for each copy circulated.11 If a new edition is published, however, it is considered a new publication 
giving rise to a new claim.12

  2. (§1.5) Intracorporate Communication
  While the law in other states is not necessarily in accord, Missouri holds that “communications between officers of the 
same corporation in the due and regular course of the corporate business or between different offices or between officers 
of the same corporation are not publications to third persons.”13 Because solving personnel problems is part of the proper 
course of the corporate business, employee statements concerning sexual harassment, made to management, fall within this 
rule.14 Communications by supervisors to non-supervisory employees with no particular interest in the information may 
constitute a publication.15
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B. (§1.6) Defamatory Statement
  By definition, a defamation action requires publication of a defamatory statement. To be defamatory, words must reflect 
negatively upon a person’s integrity, character, good name and standing in the community and must tend to expose him 
to public hatred, contempt or disgrace.16 Defamation necessarily involves the idea of “disgrace,” and the disgrace must be 
evident to a substantial and respectable minority of the population as a whole.17

  Because defamation law is designed to compensate for harm to reputation, and not merely for hurt feelings, words are 
not defamatory solely because they expose one to ridicule or because they hurt personal feelings.18 Mere words of abuse, 
indicating dislike or a low opinion, without suggesting specific factual charges, are not defamatory.19

  Determining whether a publication is defamatory is a two step process. First, the judge considers the full context of the 
publication and decides whether the language complained about is reasonably capable of a defamatory meaning.20 While the 
plaintiff may plead extrinsic facts and his own interpretation of the publication (referred to as “innuendo”), the judge is not 
bound by these allegations.21 The courts have also said that in determining whether a publication is defamatory, it must be 
“unequivocally so” and the words “should be construed in their most innocent sense.”22 Second, if the judge concludes that 
words are capable of a defamatory meaning, then it becomes a question for the jury whether such a meaning was intended 
by the publisher and understood by the audience.23

  The mores of the community at the time of the publication are important in deciding whether words are defamatory. For 
example, a court once found a publication that a school allowed dancing which was harmful to the moral interests of the 
community was defamatory.24 Such a holding would be unlikely today.

  1. (§1.7) Per Se vs. Per Quod
  In Nazeri v. Missouri Valley College, the Missouri Supreme Court abandoned the longstanding classifications of defamation 
per se and per quod, holding that “libel and slander plaintiffs need not concern themselves with whether the defamation was 
per se or per quod, nor with whether special damages exist, but must prove actual damages in all cases.”25 While pre-Nazeri 
cases may be suspect insofar as the per se/per quod distinction, they may still be helpful in determining the type of language 
is sufficiently harmful to reputation as to be defamatory.

  2. (§1.8) Examples of Defamtory Publications
  Though a listing of statements which have been found to be defamatory would be difficult, most cases of defamation 
involve statements disgracing a person by imputing to him criminal conduct, professional dishonesty or incompetence or 
serious sexual misconduct.

    a. (§1.9) Imputation of Crime
    Words which impute the commission of a crime or acts which constitute an indictable offense are defamatory.26 
Likewise, stating that a person has been incarcerated at a penitentiary is defamatory because it imputes that the person was a 
convicted felon.27 Indirect accusations that “obviously and naturally” allege commission of a crime are also defamatory.28 If 
the acts charged omit essential elements of the crime, then the statement may not be defamatory. For example, an accusation 
that a plaintiff “possessed counterfeit money” was held not defamatory because not knowingly doing so is not a crime.29 
Similarly, strong words falling short of charging a crime are not defamatory. Thus, “taking” is not “stealing,” and “killing” 
is not “murdering.”30

    b. (§1.10) Imputation of Misconduct or Incompetence in Employment
    Words are also defamatory if they impute fraud, misconduct or incompetence in one’s business or occupation.31 Some 
cases hold, however, that the words must directly tend to injure the plaintiff in his trade or profession by imputing a want of 
knowledge, skill, capacity or fitness to perform, and must not consist merely of a disparagement of a general character trait 
equally discreditable to all persons unless the particular quality disparaged is of such a character that it is uniquely valuable 
in the plaintiff’s business or profession.32

    c. (§1.11) Imputation of Sexual Misconduct
    By statute, it is defamatory to publish falsely and maliciously that any person has been guilty of fornication or adultery.33 
Not many recent cases deal with accusations of sexual indiscretion, perhaps because of the change in sexual mores. However, 
in Nazeri v. Missouri Valley College, the Missouri Supreme Court held defamatory a statement that the plaintiff “lives with 
S__ A__, who is a well-known homosexual.”34
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C. (§1.12) Of and Concerning
  A plaintiff must show that defamatory statements were about him. Even if the plaintiff is readily identifiable, the defamatory 
portion of the article must be about him.35 Whether a publication is of and concerning the plaintiff is not determined by what 
the writer intended but by the manner in which the article would be understood by a reasonable reader.36

  When a defamation concerns a large group of people, issues may arise as to whether the communication is “of and 
concerning” particular members of the group. Generally, the courts have held that if the group is so large that there is little 
likelihood that a reader would understand the publication to refer to any particular person, it is not libelous of any member 
of the group. For instance, a statement that all lawyers are “crooks” does not give any lawyer a claim.\37 While “it is not 
possible to set definite limits as to the size of the group or class, the cases in which recovery has been allowed usually have 
involved numbers of 25 or fewer.”38 When a defamatory statement concerns some members of a larger group, none of whom 
are identified, no members of the group may sue.39

D. (§1.13) Falsity
  In Hepps v. Philadelphia Newspapers, Inc.,40 the Supreme Court ruled that libel plaintiffs suing media defendants have the 
burden of proving the material falsity of defamatory statements. If the fact finder cannot resolve conclusively whether the 
speech is true or false, the plaintiff’s suit will fail.41 While a different rule for non-media defendants would seem illogical,42 
there is some authority for the proposition that plaintiffs suing non-media defendants need not prove falsity, and that the 
burden of proving truth resides with the defendant.43

  The falsity of the publication must be material in the sense that it creates an opprobrium of the plaintiff greater than that 
which would have followed from the literal truth. “It is not necessary that the precise facts stated in the allegedly defamatory 
article should be found literally true. Slight inaccuracies of expression are immaterial if the defamatory charge is true in 
substance.”44 This is often referred to as the “substantial truth” defense, though really not a defense at all because of the 
requirement that the plaintiff prove material falsity.
  The rule adopted in Hepps contrasts with the common law which held that truth was an affirmative defense and in the 
common law jargon referred to as “the justification” for the publication.45 Based on this common law rule, Missouri Rule of 
Civil Procedure 55.08 requires that “truth in defamation” “shall” be pleaded as an affirmative defense.
  Closely akin to the requirement that plaintiff prove falsity is the rule that a plaintiff may not recover for defamatory 
statements consisting of nothing more than opinions in their most fundamental sense, i.e. subjective viewpoints and beliefs 
which contain no provably false factual components.46 “The logic underlying the opinion privilege is that an opinion can 
never be objectively proved true or false.”47 The opinion issue is discussed elsewhere.48

E. (§1.14) Fault
  Proving falsity is not sufficient to sustain a viable claim for defamation. A libel plaintiff must also prove some degree of fault 
by the defendant. The degree of fault depends upon the type of plaintiff, but in no event can it be less than negligence.
  At common law, fault was generally irrelevant unless the publication was privileged.49 In 1964, however, the Supreme 
Court held in New York Times Co. v. Sullivan,50 that for a “public official” to recover damages in a libel case, he had to prove 
“actual malice” with “clear and convincing evidence.” Three years later, in Curtis Publishing Co. v. Butts,51 the Supreme 
Court held that the same rule applied with respect to “public figures.” Ten years after New York Times Co. v. Sullivan, in 
Gertz v. Robert Welch, Inc.,52 the Supreme Court held that a private figure plaintiff may not recover any damages for libel 
unless he proves that the defendant was “at fault” in publishing a false defamatory statement.53 This fault must rise to at least 
a level of negligence.54

  1. (§1.15) Determining the Plaintiff’s Status
  The degree of fault which must be proven by a defamation plaintiff varies depending on the plaintiff’s status as a public 
official, public figure or private person. The determination of the plaintiff’s status is a legal one made by the court.55

    a. (§1.16) Public Official
    In Rosenblatt v. Baer,56 the Supreme Court defined a public official “at the very least, to be those among the hierarchy 
of government employees who have or appear to the public to have, substantial responsibility for or control over the conduct 
of governmental affairs.”57

  Certain categories of persons are obviously public officials (e.g., elected officials, officials appointed to high office, judges 
and military officials).58 Even lower level public employees who exercise discretion in a position which affects members 
of the public have been included within the definition (e.g., police officers,59 public school teachers and superintendents,60 
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municipal clerks,61 and municipal attorneys62). However, public employees who exercise no discretion are probably not 
public officials.63

  The simple fact that a person is no longer in public office normally does not eliminate his public official status unless he 
“is so removed from a former position . . . that comment on the manner in which he performed his responsibilities no longer 
has the interest necessary to justify the New York Times rule.”64

    b. (§1.17) Public Figure
    In Gertz v. Robert Welch, Inc.,65 the Supreme Court set forth two alternative types of public figures. First, “in some 
instances an individual may achieve such pervasive fame or notoriety that he becomes a public figure for all purposes and in 
all contexts” referred to as a “Pervasive or All Purpose Public Figure”. Second, “more commonly, an individual voluntarily 
injects himself or is drawn into a particular public controversy and thereby becomes a public figure for a limited range of 
issues” referred to as a “Vortex or Limited Public Figure”. “In either case, such persons assume special prominence in the 
resolution of public questions.”66

  There are few Missouri cases that have addressed the question of classification of libel plaintiffs, but it appears that 
Missouri adheres to the Gertz standard and has held that one who voluntarily becomes involved in a matter of public 
controversy in a significant way is considered a “public figure.”67

  The following types of persons have been held to be pervasive public figures: television personalities,68 professional 
sports figures,69 infamous criminals,70 and a Playboy playmate.71

  The following have been held to be limited purpose public figures: lobbying group,72 priest actively involved in Northern 
Ireland controversy,73 scientist and Nobel Prize winner who injected himself into public controversy over nuclear weapons,74 
and a convicted criminal regarding a much later story giving account of the crime.75

  2. (§1.18) Applicable Standard of Fault

    a. (§1.19) Public Officials/Figures
    As previously discussed, the applicable standard of fault is determined by the plaintiff’s status. A public official or 
public figure plaintiff must prove “actual malice” by “clear and convincing” evidence.76

    b. (§1.20) Private Figures
    Under Gertz v. Robert Welch, Inc.,77 a non-public official or non-public figure must at least show that the defamatory 
statements were negligently published by the defendant.78 States, however, are free to set a more exacting standard, and 
at least three states have done so, requiring proof of “actual malice” where a defamatory falsehood about a private figure 
involves a matter of public interest.79 In Missouri, a private figure plaintiff must prove negligence to recover damages for 
defamation.80

  3. (§1.21) Actual Malice

    a. (§1.22) Definition and Description
    The use of the term “actual malice” in New York Times was perhaps unfortunate because of various meanings given 
to that term in libel law and tort law generally. The term has “resulted in much unnecessary confusion with the traditional 
common law concept of malice as ill will.”81 In its constitutional sense, “actual malice” does not mean malice at all. It 
refers to the knowledge possessed by the publisher rather than any predilection to harm the plaintiff. In other words, “actual 
malice” refers to the intellectual state of mind of the defendant, not to his emotional or motivational state.
  In St. Amant v. Thompson,82 the Supreme Court indicated that constitutional “actual malice” was subjective in nature, 
because in order for the plaintiff to show that a publisher acted with “actual malice,” he had to prove that the publisher 
possessed either actual knowledge of falsity or that the publisher subjectively entertained serious doubts as to the truth of 
what he was publishing.83 In another decision, Garrison v. Louisiana,84 “actual malice” was described as a “high degree of 
awareness of . . . probable falsity . . . .”
  This subjective definition of “actual malice” has been recognized in Missouri. In Williams v. Pulitzer Broadcasting 
Co.,85 the Missouri appellate court held that proof of “actual malice” requires proof that the publisher “seriously and 
consciously doubted the truth of the information at the time it was published,” and that subsequent knowledge or actions 
were irrelevant.86

  “Recklessness in publishing a false statement, including recklessly failing to investigate the truth of what is published, 
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does not constitute actual malice.”87 Likewise, actual malice “is not measured by whether a reasonably prudent man would 
have published or would have investigated before publishing.”88 A mistake, even one that if reflected upon would have been 
recognized as false, is not consonant with actual malice.89 For instance in Glover, a rewrite man at a newspaper received 
the correct information from a reporter, but mistakenly interchanged two names in the story, thereby erroneously reporting 
that the public official plaintiff, who had publicly and personally expressed moral indignation to abortion, had received an 
abortion. (Abortions were illegal at the time and so the charge was defamatory, whereas such a charge probably would not 
be today.) The Missouri Supreme Court reversed a jury verdict for the plaintiff, holding that while the rewrite man knew that 
the statement published was false, he did not consciously intend to publish the false statement; he had merely been negligent 
in interposing the names, and thus “actual malice” was not present.
  “Actual malice” cannot be predicated on information known by persons within a corporate defendant who had no 
responsible role in the preparation of the publication. For instance, in New York Times Co. v. Sullivan,90 the Supreme Court 
held that “the mere presence of stories which showed the falsity of the subject publication in the files does not, of course, 
establish that the Times knew the advertisement was false, since the state of mind required for actual malice would have to 
be brought home to the persons in the Times’ organization having responsibility for the publication. . . .” Similarly, in Speer 
v. Ottaway Newspapers,91 a district court held that a newspaper could not be found to have published with “actual malice” 
where a public official plaintiff, a police officer, could not show that those responsible for an editorial knew or had serious 
doubts about the falsity of certain information provided to them by a reporter, who knew of the statement’s falsity but acted 
merely as a source for information for the editorial and did not actually participate in writing it.
  Even intentional fabrication may not be consonant with actual malice unless the fabrication materially alters the truth 
such that the falsehood creates an opprobrium of the plaintiff greater than that which would follow from reports which 
were literally true. In Masson v. New Yorker Magazine, Inc.,92 the United States Supreme Court considered whether “actual 
malice” would be present where a reporter allegedly fabricated quotations. The Court rejected an argument that fabricated 
quotations would demonstrate actual malice in all cases, stating:
  Even if a journalist has tape recorded the spoken statement of a public figure, the full and exact statement will be reported 
in only rare circumstances. The existence of both a speaker and a reporter; the translation between two media, speech and 
the printed word; the addition of punctuation; and the practical necessity to edit and make intelligible a speaker’s perhaps 
rambling comments, all make it misleading to suggest that a quotation will be reconstructed with complete accuracy.93

  The Court adopted a test which would require that the quotation be defamatory and that the change in the quotation be a 
“material change” in the statement’s meaning. The Court defined “material change” as one which “would have a different 
effect on the mind of the reader from that which the . . . truth would have produced.”94

  Though falsity, alone, can never be equated with actual malice, some recent decisions demonstrate that in cases in which 
the defendant makes a false and defamatory accusation based on purported first hand knowledge, then by coupling the 
defendants first hand opportunity to know the truth with evidence of the falsity of what the defendant said, the plaintiff may be 
able to present a submissible case of actual malice.95 However, even then, the crucial determination is whether the defendant 
consciously understood the falsity at the time of publication. Thus, if the false statement results from a forgetfulness of the 
original facts, a misunderstanding of the situation or a mistake in reporting, actual malice is not present.96

  Likewise, where the first hand knowledge or observation which prompts the false accusation concerns an ambiguous 
occurrence, then actual malice may not be shown by an argument that the way in which the defendant reported on that 
ambiguous occurrence is incorrect.97 In fact, the case law suggests that the greater the degree of ambiguity and subjectivity 
which surrounds an alleged defamatory statement made by the defendant, the more difficult it becomes for a plaintiff to 
sustain its burden to prove that the defendant acted with actual malice. For instance, in Bose Corp. v. Consumer’s Union 
of United States,98 the Supreme Court held that the testimony of a reviewer for Consumer Reports magazine regarding his 
belief in criticizing a stereo speaker system must be given credence even though false. The court specifically distinguished 
such a situation from the situation in which the purported mistake by the defendant does not involve subjective elements of 
criticism but concerns “events which speak for themselves.”
  Actual malice is perhaps most difficult to prove where the defamation is premised upon a republication of information 
obtained from another source because in those cases the plaintiff would have to prove that the defendant did not believe what 
the source was telling him and published it anyway.99 In Williams, the court held that the following facts were insufficient to 
support a finding of actual malice: (1) the source had been in error on two prior occasions; (2) the source was political and 
therefore allegedly unreliable; (3) although easily verifiable, there was no further investigation of the source; (4) the story 
was not “hot news” and there was no immediate need for broadcast without further investigation; and (5) the defendant’s 
revenue was related to the number of people who watched defendant’s television broadcast.100
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    b. (§1.23) Burden of Proving “Actual Malice”
    The quantum of proof required to establish actual malice is “clear and convincing” evidence.101 There is no jury 
instruction which defines “clear and convincing,” and there are no Missouri cases which have analyzed the term in the 
context of a libel case. In other contexts, it has been defined as a quantum of proof between “preponderance of the evidence” 
and “beyond a reasonable doubt.”102

    c. (§1.24) Appellate Review of Actual Malice Determination
    A significant feature of the plaintiff’s burden to prove “actual malice” is that the normal rules under which the judiciary 
defers to jury factual findings do not apply. Because constitutional facts, such as the “actual malice” determination are 
“too great to entrust them finally to the judgment of the trier of fact,” “judges as expositors of the Constitution, must 
independently decide whether the evidence in the record is sufficient to cross the constitutional threshold that bars the entry 
of any judgment that is not supported by clear and convincing proof of `actual malice.’”103

  In this respect First Amendment cases are unlike other jury-tried cases, where the jury’s verdict is sustained if, disregarding 
all contrary evidence and inferences therefrom, the verdict is supported by evidence in the record viewed most favorably 
to the verdict. citations omitted. In First Amendment cases, the reviewing court must make an independent review of the 
evidence to determine for itself whether actual malice was present.104

  4. (§1.25) Media vs. Non-Media Defendants
  Although Gertz was a media case and contained language possibly implying application only to media defendants, 
Missouri cases have applied its constitutional fault principles to statements made by non-media defendants, as well as to 
those made by media defendants.105 The Restatement (Second) of Torts, § 580B, comment e (1977), in addressing this 
issue, states:
  It would seem strange to hold that the press, composed of professionals and causing much greater damage because of 
wider distribution of the communication, can constitutionally be held liable only for negligence, but that a private person, 
engaged in a casual private conversation with a single person, can be held liable at his peril if the statement turns out to be 
false, without any regard for his lack of fault.

E. (§1.26) Damages

  1. (§1.27) Actual
  Actual damages available to libel plaintiffs include general damages for impairment of reputation, loss of standing in the 
community, economic harm, personal humiliation, mental anguish and suffering.106 Gertz v. Robert Welch, Inc.107 reconciled 
the interests of the states in awarding damages for reputational loss with the First Amendment interest of securing vigorous 
and robust debate on public issues and cautioned against excessive verdicts in defamation cases, stating: “all awards must be 
supported by competent evidence concerning the injury, although there need be no evidence which assigns an actual dollar 
value to the injury.”108 The proscription of Gertz does not preclude damage awards for emotional distress and anxiety. It 
merely requires that such awards be reasonable and carefully supervised by the courts so as not to inhibit the exercise of First 
Amendment rights.109 The Missouri Supreme Court has held that a defamation plaintiff must prove impairment to reputation 
in order to recover any damages for defamation and that emotional distress alone will not suffice.110

  2. (§1.28) Presumed
  At common law, where a publication was actionable per se, damages could be presumed and no specific proof of damage 
was required.111 In Gertz, supra, the Supreme Court specifically rejected such a rule absent a showing of “actual malice.” 
However, the Supreme Court’s holding in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.112 may allow awards of 
presumed damages without proving actual malice in instances where a publication is not a “matter of public concern.”

  3. (§1.29) Punitive
  Under Gertz v. Robert Welch, Inc.,113 “actual malice” must be proven before punitive damages may be awarded regardless 
of the plaintiff’s status.114 The Dun & Bradstreet holding,115 however, permits a state to allow punitive damages without 
proof of “actual malice” if the publication does not concern a matter of legitimate public interest.
Because the purpose of punitive damages is to punish, they have been found particularly suspect in defamation actions. 
While there is no Missouri case prohibiting such damages, other states have done so.116 In a dissenting opinion in McDowell 
v. Credit Bureau of Southeast Missouri,117 former Missouri Supreme Court Justice Donnelly indicated his view that Article 
I, Section 8 of the Missouri Constitution expressly limits damage in defamation actions to actual damages.
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F. (§1.30) Prior Restraint
  Constitutional provisions protecting free speech and the right to trial by jury prevent injunctive relief against the publication 
of defamatory statements prior to a jury verdict on the issue of falsity of the statements. 118

III. (§1.31) DEFENSES--PRIVILEGES

A. (§1.32) Consent
  Consent is a complete defense to an action for defamation.119 Consent may be limited or qualified.120 Honest inquiry 
by a person who has been defamed regarding the source of substance of the defamation does not constitute consent to 
its repetition.121 However, a person who requests or submits to an investigation knowing that the results thereof will be 
published consents to the publication of defamatory matters that may result.122

B. (§1.33) Truth
  At common law truth was a defense to be proven by the defendant. As discussed at §1.13, now falsity must be proven by 
the plaintiff, at least in those cases where the defendant is a member of the media.

C. (§1.34) Retraction
  Some states have retraction statutes which limit the plaintiff’s remedy or damages for defamation unless he or she 
first requests a retraction. Missouri has no retraction statute and there appears to be no case which discusses the effect 
of a retraction. Presumably, however, a retraction would be admissible evidence to mitigate the damages suffered by the 
plaintiff.123

D. (§1.35) “Libel Proof” Plaintiff Defense
  The purpose of defamation law is to provide redress for an injury to reputation. There comes a time when an individual’s 
reputation is so tarnished as a result of his anti social or criminal behavior, however, that it cannot be further injured by false 
statements.124 Accordingly, some courts have held that such a person is unable to recover damages for a libelous publication 
because he is “libel proof” as a matter of law.125 Missouri seems to be in accord.126

E. (§1.36) Privileged Communications
  Certain statements, although otherwise defamatory and actionable, may be privileged. Privileges may be absolute or 
qualified. A qualified privielger may be overcome by the plaintiff if he proves actual malice.
  The existence of a privilege is a question of law for the court.127 However, if the court determines that a qualified 
privilege exists, then it is a question of fact whether the plaintiff has demonstrated “actual malice” so as to overcome the 
privilege.128

  1. (§1.37) Absolute Privilege
  The rule of “absolute privilege” is founded on the principle that on certain occasions it is indispensable to the public 
interest that persons should speak freely and fearlessly.129 Statements made by participants in judicial, quasi-judicial (e.g., 
administrative hearings) and legislative proceedings are absolutely privileged.130 Statements set forth in documents forming 
a part of such proceedings, e.g. court pleadings, also are absolutely privileged.131 Statements made by public officials in 
the discharge of their duties are absolutely privileged.132 Statements between husband and wife are absolutely privileged.133 
Publications required by law are absolutely privileged.134 In Pipefitters Health & Welfare Trust v. Waldo R., Inc.,135 the court 
held that one who files a notice of lis pendens is absolutely privileged and immune from liability for slander of title as long 
as the notice has a reasonable relation to the action filed.

  2. (§1.38) Qualified Privilege
  The common law recognized several situations in which the interests of either the participants or society dictated that 
bona fide communications should not be hampered by fear of lawsuits. For this reason, Missouri has long recognized a 
qualified privilege for publications which are made in good faith about a subject matter in which the person making the 
communication has an interest or duty and which are made to a person having a corresponding interest or duty.136

  The common law doctrine of qualified privilege has been applied in a variety of contexts, including the following: 
(1) employment references;137 (2) employment verification checks;138 (3) former employer’s defamatory statements made 
while contesting the plaintiff/ex-employee’s application for unemployment compensation;139 (4) reports by citizens of 
suspected criminal activities to authorities;140 (5) insurance cancellation notices;141 (6) reports of grand jury proceedings;142 
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(7) service letters;143 (8) client grievance to St. Louis Bar Association;144 (9) “defamatory extrajudicial communications 
made by attorneys to persons other than the alleged defamed party or its agents, in the preparation or investigation of 
pending or anticipated civil judicial proceedings...;”145 (10) hospital’s response to unsolicited inquiry regarding reason for 
its revocation of plaintiff’s staff privileges in connection with plaintiff’s application for staff privileges at another hospital;146 
(11) statements bearing on the well being of family members;147 and (12) reports of credit reporting agencies furnished in 
good faith to one having legitimate interest in the information.148

  A qualified privilege is lost if the publication is actuated by “actual malice.”149 Early Missouri decisions held that the 
qualified privilege was overcome upon a showing of legal malice, i.e., an intentional act, wrongfully done with improper 
motives and without just excuse.150 These rulings should be disregarded. The standard now is whether the publication was 
made with actual malice.151

  3. (§1.39) Statutory Privileges
  In Missouri, a statutory privilege exists for reports by an employer to the Division of Employment Security.152 A physician 
may advise the legal guardian of a minor concerning the examination, treatment, hospitalization, medical and surgical 
care given or needed by the minor and such disclosure is privileged from a defamation action or an action for invasion 
of privacy.153 Similarly, reports of child abuse or neglect are privileged under § 210.185, RSMo 1986. The privilege is 
overcome if the defendant “intentionally” makes a false report.154 Section 191.656.7, RSMo, provides a qualified privilege 
for “good faith” reports made by health care providers to the department of health “about a person reasonably believed to be 
infected with HIV.” Television and radio stations are statutorily privileged from defamation actions brought by any person 
for republication of any statement uttered over the facilities of such TV or radio station by or on behalf of any candidate for 
public office where such statement is not subject to censorship or control by reason of any federal statute or any ruling or 
order of the Federal Communications Commission.155 Reports of suspected violations of the Sunshine Law are qualifiedly 
privileged.156 Statements made during hospital peer review proceedings are qualifiedly privileged.157

F. (§1.40) Republication Privileges
  As discussed previously, generally a person who republishes a defamatory statement is liable for that republication, even 
if he attributes it to its source. However, to ameliorate the chilling effect on the reporting of newsworthy events occasioned 
by the republication rule, the law has created certain privileges which are available to truthful republications of defamatory 
statements.158 Under such privileges, it matters not that the underlying statement might be false. Likewise, the republisher’s 
knowledge of this falsity is generally irrelevant.

  1. (§1.41) Fair Reports Privilege
  Missouri has adopted the privilege set forth in § 611 of the Restatement (Second) of Torts.159 Section 611 provides: The 
publication of defamatory matter concerning another in a report of an official action or proceeding or of a meeting open to 
the public that deals with a matter of public concern is privileged if the report is accurate and complete or a fair abridgment 
of the occurrence reported.
  Early Missouri cases recognized a limited privilege for reports of official proceedings, but the privilege was qualified or 
conditional in the sense that it could be overcome by proof that the publication was made with malice.160 Under the § 611 
privilege, “actual malice” is irrelevant, “The privilege fails only when the report is not a fair and accurate account of the 
proceedings . . . .”161

  A good example of the fair reports privilege as it exists today is found in Shafer v. Lamar Publishing Co., Inc.162 There, 
the plaintiff, Shafer, brought a libel action over a newspaper article reporting on a public meeting of the City Council of 
Golden City. During that meeting certain accusations were made about the plaintiff, a member of the police department. 
The article reported: “The council heard one man accuse Shafer of `knocking up’ his 16-year-old daughter.” The court of 
appeals, in affirming a judgment for the newspaper, held that this statement, because it was a republication of a statement 
made during a public meeting, was privileged regardless of its falsity and regardless of whether the newspaper knew or had 
reason to know that it was false or not.
  In Williams v. Pulitzer Broadcasting Co.,163 the court held that whether the circumstances give rise to the privilege is a 
matter of law consigned to the trial court and not to the trier of fact.164 The court in Williams refused to apply the privilege 
because the “`sting’ of the libel . . . was attributed to the reporter and not the official governmental body.”165

  In Hoeflicker v. Higginsville Advance, Inc.,166 the court ruled that a defendant-newspaper was privileged to report on the 
filing of a wrongful death action even before any judicial action had been taken on the case. However, because the newspaper 
incorrectly reported that the individual named to be served on behalf of the corporate defendant was also a defendant, the 
court found the privilege to be inapplicable. Hoeflicker rejects the view of the Restatement (Second) of Torts § 611 (1977), 
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comment e and some early Missouri cases that there is no privilege for reporting the contents of preliminary pleadings, such 
as a petition, before any judicial action has been taken.

  2. (§1.42) Neutral Reportage
  Some courts, beginning with Edwards v. National Audubon Society, Inc.,167 have developed a privilege of neutral 
reportage which allows republication of newsworthy accusations even though such accusations may not have been made 
in some official record or proceeding such that they would be subject to the fair reports privilege. The privilege recognizes 
that a “vast amount of what is published by the media purports to be descriptive of what somebody said rather than what 
somebody did.”168

  In Edwards, the court held that an absolute constitutional privilege existed under the following circumstances: (1) the 
republication of a newsworthy accusation or statement; (2) which is made by a prominent or responsible person; (3) which is 
about a public official or public figure; and (4) which is reported in a neutral and unbiased fashion. Under such circumstances 
“actual malice” is irrelevant.169

  Subsequent to Edwards, some courts across the country have adopted the doctrine of neutral reportage.170 Others have 
rejected it.171 Missouri has no case suggesting whether neutral reportage is applicable in Missouri. In a concurring opinion 
in Harte-Hanks Communications, Inc. v. Connaughton,172 Justice Blackmun expressed some willingness to consider the 
neutral reportage issue stating:
  Petitioner has eschewed any reliance on the `neutral reportage’ defense. . . . This strategic decision appears to have 
been unwise in light of the facts of this case. . . . Were this court to adopt the neutral reportage theory, the facts of this case 
arguably might fit within it. That question, however, has not been squarely presented.

  3. (§1.43) Constitutional Privilege — Wire Service Defense
  The ruling in New York Times Co. v. Sullivan, and progeny, that public officials/figures must prove “actual malice” and 
private figures must prove at least negligence has sometimes been referred to as a constitutional privilege. This is really a 
misnomer because the burden of proof resides with the plaintiff, not with the defendant. However, some court decisions 
applying the rule of New York Times and its progeny have developed a doctrine which might best be referred to as a defense. 
In Walker v. Pulitzer Publishing Co.,173 the court held that a newspaper has a right to rely upon and to republish information 
obtained from “reputable and properly regarded as reliable news services” where the matters republished are of public 
significance. Some courts have referred to this as the “wire defense.”174

G. (§1.44) Privileges For Fair Comment and Opinion

  1. (§1.45) Fair Comment
  At common law, defamatory statements of opinion could be actionable unless the defendant could affirmatively prove 
that the defamatory opinion was privileged “fair comment.”175 Under the “fair comment” privilege, persons could express 
opinions as public issues and could discuss the qualifications, character and ability of public persons.
  Perhaps the best discussion of the fair comment privilege is found in Warren v. Pulitzer Publishing Co.:176

  One also has the right (and this applies to a newspaper which is properly in the business not only of giving the public news 
but also of making them think about its significance) to comment upon true facts, when they are matters of public concern, 
by stating his inferences and conclusions about them. One may even be wrong in the inference he draws from true facts, 
which may be susceptible of more than one interpretation, and may even state such inferences critically and sarcastically 
and not be guilty of libelous defamation ... but to stay within the field of this privilege, he must not state his conclusions as 
facts, unless they are true.

2. (§1.46) Constitutional Privilege for Opinion
  For a time, and still to a more limited extent, the common law privilege of “fair comment” was elevated and expanded 
to a constitutional level. In Gertz v. Robert Welch, Inc.,177 the Supreme Court seemingly made this common law privilege 
absolute (in other words, not overcome by a finding of falsity or malice) in stating:
  Under the First Amendment there is no such thing as a false idea. However pernicious an opinion may seem, we 
depend upon its correction not on the conscience of judges and juries but on the competition of other ideas. But there is no 
constitutional value in false statements of fact.178

  Based upon this statement, the courts almost universally adopted a broad “opinion privilege” under which many defamatory 
statements comprised mainly of subjective opinion, but still having factual components, were found non-actionable as a 
matter of constitutional law.179
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  In Henry v. Halliburton,180 the Missouri Supreme Court, in deciding whether statements were actionable fact or privileged 
opinion, relied upon the analysis set forth in the decision of the United States Circuit Court of Appeals for the District of 
Columbia in Ollman v. Evans.181 Under this analysis, to determine whether words are fact or opinion, a court should examine 
the totality of the circumstances in which they were made and: (1) analyze the common usage or meaning of the alleged 
defamatory statement (e.g., is it capable of a precise factual connotation or is it a hyperbolic statement or rhetoric?); (2) 
consider the statement’s objective verifiability (can it objectively and realistically be proven true or false?); (3) consider the 
literary context of the statement (e.g., editorial or lampoon vs. news); and (4) consider the broader social context in which 
the statement appears (e.g., political commentary). In Henry v. Halliburton, the court held that this determination is one of 
law for the court which can ordinarily be made only at the summary judgment phase.182

  The viability of this “opinion privilege” as a separate doctrine was largely eliminated by the Supreme Court in Milkovich v. 
Lorain Journal Co.,183 which held that statements in a newspaper sports column that a wrestling coach had “lied under oath” 
were not constitutionally protected from a defamation claim as statements of opinion. In its holding, the court eschewed the 
creation of a “wholesale defamation exemption for anything that might be labeled `opinion’” by the “creation of an artificial 
dichotomy between `opinion’ and fact.” Thus, Milkovich seemingly does away with the rule that by judicially interpreting a 
statement as “opinion” vs. “fact” a defamation action may be dismissed by the court.
  However, the decision in Milkovich probably does nothing more than change the focus of the inquiry, by directing 
attention away from the notion that opinions are protected by a distinct privilege, and redirecting attention to the existing 
requirement that the plaintiff prove through objectively ascertainable criteria that what was said about him is verifiably false. 
Specifically, the decision reaffirms that if a defamatory statement is not a provably false factual assertion, or constitutes 
merely an “imaginative expression” or “rhetorical hyperbole” intended to convey a point of view, then it is not actionable.184 
For instance, the defendants reference to an abortion provider as a “murderer” would not be actionable where the content of 
the statement made it clear that the speaker was not accusing the plaintiff of having actually committed the crime of murder, 
but was only expressing defendant’s subjective view that such activities should be made criminal.185

  The continued viability of pre-Milkovich “opinion” holdings is unclear. Post-Milkovich reported Missouri decisions do 
not conclusively resolve the issue, but the analysis in these cases is not inconsistent with the analysis employed in the pre-
Milkovich cases.186

  In Nazeri v. Missouri Valley College,187 the Missouri Supreme Court rejected a defense of protected opinion in reliance 
upon Milkovich holding. At the same time, it seemed to reaffirm its previous recognition that such a privilege continued 
to exist under Missouri law by citing with approval its previous holding in Henry v. Halliburton and by establishing the 
following test:
  The test to be applied to ostensible “opinion” is whether a reasonable factfinder could conclude that the statement implies 
an assertion of objective fact. (citations omitted). The issue of falsity relates to the defamatory facts implied by a statement 
- in other words, whether the underlying statement about the plaintiff is demonstrably false. . . . But neither “imaginative 
expression” nor “rhetorical hyperbole” is actionable as defamation.
  Pape v. Reither188 held that, in general, statements preceded by phrases such as “it is my position” or “it is my belief” or 
“I will attempt to prove” are protected as opinion. Those types of cautionary phrases put a gloss on any following statements 
so that the reader is alerted that they reflect the expression of an opinion. “Put plainly, it is impossible to interpret statements 
preceded by such cautionary language as positing a verifiable proposition, and verifiability is the crux of the fact/opinion 
distinction in defamation law.”189 Pape held further that “allegations of fraudulent or illegal conduct are conclusions about 
the consequences that should attach to certain conduct, and as such they too are opinions.”190 The court said about such 
prognostications:
  The fact that it might eventually be established in court that the persons accused in these statements indeed engaged 
in fraudulent or illegal conduct does not make the statements verifiable; it simply means that the prediction issued in the 
statements proved accurate . . . Thus, a statement must be verifiable at the time it is issued in order to be one of fact.”191

Finally, according to Pape, statements which present an actual, historical account of occurrences are not predictive or 
conclusory and consequently are verifiable fact statements and not protected opinion.192

IV. (§1.47) PROCEDURAL ISSUES

A. (§1.48) Statute of Limitations
  An action for libel or slander must be commenced within two years.193 White v. Fawcett Publications194 holds that the statute 
of limitations accrues at the time of publication rather than from the time the plaintiff becomes aware of the publication.195 
However, a very limited exception to this rule exists “when factors outside plaintiff’s control prevent his knowing either 
that he has suffered a legal wrong or that he has been damaged because of the wrong.”196 An example of this very limited 
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rule can be found in Thurston v. Ballinger,197 where the court held that the statute of limitations began to run only when the 
plaintiff learned about allegedly slanderous statements made to the Federal Bureau of Investigation as a consequence of his 
indictment on criminal charges. The court reasoned that until that time plaintiff neither knew about the defamation nor had 
any damages accrued. When the indictment became public knowledge, plaintiff’s restaurant business declined and the “fact 
of damage” appeared.
  Under the single publication rule, the publication of an article in a newspaper or other mass-published material gives 
rise to only one cause of action, not one cause of action for each copy of the publication.198 A subsequent republication of a 
defamation is a distinct cause of action, and, as such, the statute of limitations on a republication begins to accrue from the 
date of republication, not from the date of original publication.199

  In Patch v. Playboy Enterprises, Inc.,200 the court held that for purposes of the Missouri Borrowing Statute,201 the applicable 
statute of limitation lies in the state where the libelous publication was first edited, printed, and distributed.202

B. (§1.49) Haec Verba
  A plaintiff in his petition may not rely upon his interpretation of the publication, but must specifically set forth, in haec 
verba, the exact words alleged to be defamatory. Thus, merely alleging six innuendos stating the plaintiff’s interpretation 
of the meaning of newspaper articles attached as exhibits was held not sufficient to state a cause of action for libel per se in 
Missouri Church of Scientology v. Adams.203

C. (§1.50) Publisher’s Right to Jury Determination
  Article I, Section 8 of the Missouri Constitution provides: “In suits and prosecutions for libel, the jury, under the direction 
of the court, shall determine the law and the facts.” Under this constitutional provision, a trial court cannot enter summary 
judgment or direct a verdict for a plaintiff in an action for defamation, although it may direct a verdict for the defendant in 
a proper case.204

D. (§1.51) Venue
  Actions against resident publishers are governed by § 508.010(6), RSMo, which provides in part: “In any action for 
defamation or for invasion of privacy the cause of action shall be deemed to have accrued in the county in which the 
defamation or invasion was first published.” Missouri case law has construed this provision strictly, permitting a plaintiff to 
sue a resident publisher only in the county of original publication.205 Non-resident publishers apparently can be required to 
defend a libel action in any county in the state, including that of the plaintiff’s residence.206

E. (§1.52) No Right of Survival
  Once a libel plaintiff dies, the cause of action dies with him. There is no survival of a defamation claim.207

F. (§1.53) Respondeat Superior Liability
  The issue of respondeat superior liability sometimes arises in defamation cases. In Carter v. Willert Home Products, 
Inc.,208 the Missouri Supreme Court approved the use of MAI 3d 13.02 and discussed favorably Restatement (Second) of 
Torts §247 (1977) as the applicable legal standard. Section 247 provides:
  If the master employs a servant to speak for him, he is subject to liability if the servant makes a mistake as to the truth of 
the words spoken or as to the justification for speaking them, or even if he speaks with an improper motive, provided that he 
acts at least in part to serve his employer’s purposes. The master may be liable even though the servant knows the statement 
to be untrue, as where the manager of a store, for the purpose of obtaining an admission from a suspected thief, charges such 
person with other similar crimes, although having no belief in his own statements.

G. (§1.54) Jury Instructions
  The following Missouri Approved Instructions (MAI) are applicable to defamation cases:
  MAI 3d 3.05--burden of proof where plaintiff is a public official/figure;
  MAI 3d 3.06--burden of proof where plaintiff is not a public official/figure but seeks punitive damages;
  MAI 3d 4.15--damages where plaintiff not a public official/figure (including a paragraph for the submission of punitive 
damages, where requested);
  MAI 3d 4.16--damages where plaintiff is a public official/figure;
  MAI 3d 23.06(i)--verdict director for libel where plaintiff is not a public official/figure;
  MAI 3d 23.06(2)--verdict director for libel where plaintiff is a public official/figure;
  MAI 3d 23.10(1)--verdict director for slander where plaintiff is not a public official/figure;
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  MAI 3d 23.10(2)--verdict director for slander where plaintiff is a public official/figure;
  MAI 3d 32.12--truth as an affirmative defense.
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